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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

C. MANN
ATroRNEY GENERAL

Honorable Joe G. Fender
County Attorney

Fisher County

Roby, Texas

Dear Sir:

Opinion Nunycr 0-2336 |
Rezlnnaut\ orized disburse~’
mgnt iété;eat and sink-

nd and the liability
therefqr

We ere in receipt of‘ our/i;tter of June 14, in which
you request our pﬁinion on the\rollowing matters

"whexnas ﬁ;re is auxplus ‘of money in the
oourthous nking it 18 the order of the
court ¢ 2000 thercoﬁ be invested in Fisher
county Roa' n&\Brid Warrants to be due on the

day or uy, 1941, end to bear interest at

fﬁ fiye pér oént per anmum from date of
1 )/ And tof\gai}/purpoao the oounty clerk is
thorizoa*nnd directed to forthwith issue
4 and Bridge Warrants for the amount of
1250, 00 cao h, payable to the Courthouse Sinking
of Fisher County, due May 15, 1941, and on
t of laid warrents, to de hold in the Court-
house Sinkf ng Fund, as &n investment, the sounty
treaguref is authorized to transfer naid amount
of wofidy from the Courthouse 3inking Fund to the
Roed end Bridge Fund, to-wit, $1,250.00 to each
of the four Commissioners' Precinets."

The foregolng quotation represents an order pessed by
the Commissioners' Oourt of Fisher County, Texas, on June 10,
1940. Your question being:

*1Is such an investment of the surplus money in
the sinking fund authorized by the Constitution
and Statutes of this State?"
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In addition to the above guoted guestion, you ask our
opinion on the following:

*1r suek s trarsfer of funds is unauthorized,
are the bopdsmen of the eounty clerk and the
county treasurer lisble therefort®

¥e ¢all your attention to Artiele 779 of Vernon's Anno-
teted Civil Stetutes, under Title 22, Chapter 3, giving as its
general heading -- Bonds, County, Municipal, Etc. Thisz article
spegificelly emumerates certain securities as being eligible
for investment of sinking funds. It does not maks eligible
warrants of any kind., Chapter 8 of Title 22, under the genersl
headipg ~— 9inking Funds, Investmeats, Ete., Article 838, Vern-
on's Annotated Civil Statutes, again enumerates the type of
securities which shall be eligible for investment of sinking
funds. And, es in the preceding mentioned zrticle, warrants
ere not mamed. It 1s, therefore, cur opinion that the contem-
plated investment, mas reflected by the above guoted order of
the Commissioners' Court, is ummautborized.

Without further dilscussion we think this disposes of
your first gquestion. .

With regard to the liability for such a trensfer or in-
vestment of funds, we refer you to Artiocles 83% and 8490 of Chap-
ter 8, Title 22, Yernon's Annctated Civil Statutes, and under
the first mentioned article we f£ind that the legisisture has
expressly forbidden any eity or county treasurer t¢ honor any
draft from the interest and sinking fuils provided for any of
the bonds of such eity or county, except for the purpose of pay-
l1ng the interest on such bonis or redeeming the same, or for
investment in such securities as !ﬁx be provided by law. The
succeeding article expresaly provides the penaity for ary
treasursr who shall violate the provisions of Article 839, Arti-
¢le B41 reads, in part, ss follows:

® % * % whenever the reports of any Sreasurer
show that he bhas diverted saild fupds * ¥ * the
Attorney Ceneral or the Distriet Attorasy of the
district im which such treasurer reszides, or county
attorney in eounties in which there is no distriet
attorney provided by law, shsll thereupon institute
suit against such treasurer snd his official bdonds.
men for the amount of such penalty amd of said funds
80 diverted, ¥ * *w
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We think this answers your questiorn with referencge to
the liability of the bondsmen of the ecunty treesurer for igsu-
ing warrants against the Roed and Bridge Fund for the purpose
of placing same in the Courthouse 8Sinking Fund.

It i3 not clear in law just what the liabdbility of the
eounty elerk would be under suech cirsumstances. It sppears
that his capacity in this conneetioa is merely mimisterial,
and that the lssuvence of warrents by him es instructed by the
Commissioners' Court does not direectly work s diversion of the
funds 1n the oustody of the county treasurer. However, we are
inelined to the view that such offieers, as knowingly partiel-
pate in an aotion which eventually effectustes a diversion of
funds, would be lieable on their officizl bond. In the case of
MeDoneld ve. Farmer, 56 S,.¥W. 558, the court said:

A gounty treasurer who, exercising good feith
snd proper care, pays en invalid county warrant,
is not lisble to the county therefor.”

The import of this statement seems to dbe that the duty
of deternining the validity of s warrant does not rest solely
upon the county tressursr, and in logical sequense the acoounnt-
ability and 1liability could be traced beok through such officers
as put in motion the instrument which made possible the diver-
aiop. Considering this langusge in connection with that used
in the case of Fadgett wvs. Young County, 204 5.%. 10468, wherein
the court stated:

*Where & county judge approves fiotitious claims
sgainst the county on vhich the county clerk issued
warrants, on which iz tura the county treasurer
1ssued cheeks, which after payees' signatures were
forged, the county depository bank paid and the
county cammisalicners, after the diasgovery of the
fraud, tock no steps to held the benmk accountables,
the bank's payment wes not the sole proximate oause
of loss, and all such offigers are Jointly and
severally 1{ebl¢ Therefor.¥ (underasoring ours)

we reach the conclusion thet the county clerk or his dondsmen
would likewise be liable for any divereion of the funds, though
in the oustody of the county treesurer, and sinee such liability



Honorable Joe G, render, page #4

18 pot as olesar gut as that imposed upon the county treasurer,
we think the degree of liability falling upon the county olerk
will be sontrolled by the fecta ih each psrticular ease.

Trugting thet the foregoing sstisfactorily answers
your inquiry, we are

Veiy truly yours
ATTOGRNEY OWNERAL OF TEXAS
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